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GAO standard of review i n  b i d  p r o t e s t s  is not 
independently t o  determine which proposal is 
most advantageous t o  the government, b u t  t o  
consider whether cont rac t ing  agency's selec-  
t i on  is l e g a l l y  object ionable .  

When s o l i c i t a t i o n  s p e c i f i e s  t h a t  award w i l l  
be made on the b a s i s  of " p r i c e  and o ther  
f a c t o r s , "  award m u s t  go t o  the lowest-priced, 
responsible  o f f e r o r  whose proposal is  accept- 
able  under the evaluat ion f a c t o r s  l i s ted  i n  a 
s o l i c i t a t i o n ,  and evaluat ion c r e d i t  may not 
be given f o r  f a c t o r s  t h a t  a r e  not l i s t e d .  

GAO genera l ly  dismisses p r o t e s t s  advocating 
t h e  use of more r e s t r i c t i v e  s p e c i f i c a t i o n s  
s ince ,  unl ike unduly r e s t r i c t i v e  spec i f ica-  
t i ons ,  which v i o l a t e  t h e  s t a t u t e s  and regula- 
t i ons  r equ i r ing  f r e e  and open competition i n  
f ede ra l  procurement, s p e c i f i c a t i o n s  t h a t  
a l legedly  a r e  not  r e s t r i c t i v e  enough v i o l a t e  
no s t a t u t e  o r  regulat ion.  

While success fu l  u t i l i t y  con t r ac to r  m u s t  com- 
ply w i t h  s t a t e  s t a t u t e s ,  whether and how i t  
does so m u s t  be resolved i n  s t a t e  cour t s  and 
not by the cont rac t ing  o f f i c e r  o r  GAO. 

Because app l i cab le  regula t ions  require  agency 
t o  evaluate  c o s t s  f o r  u t i l i t y  con t r ac t  over 
an t i c ipa t ed  period of s e rv i ce ,  evaluat ion f o r  
only f i rs t  year  i n  which f u l l  s e rv i ces  w i l l  
be provided is improper. I n  absence of a 
s o l i c i t a t i o n  provis ion f o r  addi t ion  of i n f l a -  
t i on  f a c t o r ,  however, one may not be added t o  
evaluated cos t s .  
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6 .  When s o l i c i t a t i o n  f o r  u t i l i t y  c o n t r a c t  l i s t s  
a r a n g e  o f  e s t i m a t e d  q u a n t i t i e s  t o  b e  u s e d ,  
and  does n o t  s p e c i f y  a s i n g l e ,  d e f i n i t e  quan-  
t i t y  f o r  e v a l u a t i o n  p u r p o s e s ,  l i f e  c y c l e  
c o s t s  c a n n o t  b e  a c c u r a t e l y  p ro j ec t ed .  How- 
e v e r ,  when p r o t e s t e r  is t h e  h i g h e s t - p r i c e d  
o f f e r o r  r e g a r d l e s s  o f  q u a n t i t y ,  t h e  d e f i -  
c i e n c y  d i d  n o t  d e n y  i t  a n  award  t o  w h i c h  i t  
was o t h e r w i s e  e n t i t l e d ,  and  GAO w i l l  d e n y  
p r o t e s t  b a s e d  o n  improper cos t  e v a l u a t i o n .  

P i k e s  P e a k  Water Company p r o t e s t s  t h e  C o r p s  o f  
E n g i n e e r s '  p r o p o s e d  award  o f  a n  i n d e f i n i t e  term, r e q u i r e -  
m e n t s  c o n t r a c t  t o  s u p p l y  water t o  a n  A i r  Force i n s t a l l a t i o n  
c u r r e n t l y  u n d e r  c o n s t r u c t i o n  20 mi les  o u t s i d e  o f  C o l o r a d o  
S p r i n g s ,  C o l o r a d o .  The  Corps r e j e c t e d  P i k e s  P e a k ' s  pro- 
p o s a l  a s  u n r e a s o n a b l y  p r i c e d  and  p l a n s  t o  make award  t o  t h e  
C h e r o k e e  Water a n d  S a n i t a t i o n  D i s t r i c t ,  t h e  o n l y  o t h e r  
o f f e r o r .  

W e  f i n d  t h e  Corps' s o l i c i t a t i o n  a n d  cos t  e v a l u a t i o n  
p r o c e d u r e s  d e f i c i e n t  i n  some respec ts ;  however ,  b e c a u s e  
t h e s e  d e f i c i e n c i e s  d i d  n o t  d e n y  P i k e s  P e a k  a n  award  t o  
w h i c h  i t  was o t h e r w i s e  e n t i t l e d ,  w e  d e n y  t h e  p ro t e s t .  

-- Background :  

The  A i r  Force i n s t a l l a t i o n  is t o  become o p e r a t i o n a l  i n  
t w o  p h a s e s :  t h e  S a t e l l i t e  C o m m u n i c a t i o n s  S u p p o r t  F a c i l i t y  
i n  e a r l y  1 9 8 4  and  t h e  C o n s o l i d a t e d  S p a c e  O p e r a t i o n s  C e n t e r  
i n  O c t o b e r  1985 .  The  s u c c e s s f u l  c o n t r a c t o r  w i l l  c o n s t r u c t ,  
i n s t a l l ,  operate ,  a n d  m a i n t a i n  p i p e l i n e s ,  pumps, and  o t h e r  
e q u i p m e n t  n e c e s s a r y  t o  b r i n g  water f rom i t s  own source o f  
s u p p l y  t o  b o t h  f a c i l i t i e s .  

The  Corps s o l i c i t e d  p r o p o s a l s  f r o m  f o u r  o f f e r o r s  i n  
t h e  C o l o r a d o  S p r i n g s  a r ea .  The  s o l i c i t a t i o n ,  N o .  DACA45- 
83-R-0005, c o n s i s t e d  of a c o v e r  l e t t e r  d a t e d  J a n u a r y  2 4 ,  
1 9 8 3 ,  t h r e e  a t t a c h m e n t s  ( a  l i s t  o f  water s e r v i c e  
s p e c i f i c a t i o n s ,  a p ro j ec t  map, a n d  a n  a r ea  map),  and  a 
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sample cont rac t  t h a t  incorporated standard terms and 
condi t ions f o r  u t i l i t y  se rv ice  con t r ac t s  a s  s e t  f o r t h  i n  
Defense Acquisit ion Regulation ( D A R )  Supplement N o .  5 
(October 1, 1 9 7 4 1 . 1  According t o  the cover l e t t e r ,  
proposals,  due by February 2 4 ,  1 9 8 3 ,  were t o  include t h e  
f o 1 lowing : 

--a d e t a i l e d  desc r ip t ion  of water ava i lab le  
t o  the o f f e r o r ,  including sources,  r i g h t s ,  
and present  d i s t r i b u t i o n  and treatment 
s y s  tern; 

--a br ie f  h i s t o r y  of the o f f e ro r :  

--a desc r ip t ion  of ava i l ab le  o r  proposed 
backup f a c i l i t i e s  t o  be used i n  case of 
power o r  equipment f a i l u r e :  

--an est imate  of downtime assoc ia ted  w i t h  
such outages: 

--a one-line diagram of proposed f a c i l i t i e s ,  
showing the d is tance  from t h e  o f f e r o r ' s  
present  d i s t r i b u t i o n  poin t  t o  the connect 
point:  

--a breakdown of proposed construct ion 
c o s t s ,  including d i r e c t  c o s t s  (design,  
labor ,  and m a t e r i a l s ) ,  i n d i r e c t  cos t s ,  and 
salvage value; and 

--proposed r a t e  s t r u c t u r e s .  

The cover l e t t e r  s t a t e d  t h a t  the Corps would evaluate  
proposals,  conduct d i scuss ions  i f  necessary, and award a 
con t r ac t  t o  t h a t  "responsive and responsible o f f e r o r  whose 

lAlthough DAR § 5-803  genera l ly  r equ i r e s  Department of 
Defense a c t i v i t i e s  t o  procure u t i l i t y  se rv ices  under 
General Services  Administration area-wide con t r ac t s ,  i n  
appropriate  circumstances they may negot ia te  separa te  
con t r ac t s  i n  accord w i t h  Supplement No. 5.  
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proposal is  j u d g e d  t o  b e  i n  t h e  b e s t  i n t e r e s t s  of t h e  gov-  
e r n m e n t ,  p r i c e  a n d  o t h e r  f a c t o r s  c o n s i d e r e d . "  

T h e  water  s e r v i c e  s p e c i f i c a t i o n s  r e q u i r e d  500  g a l l o n s  
o f  water a m i n u t e  t o  b e  c o n t i n u o u s l y  a v a i l a b l e  a t  t h e  
c o n n e c t  p o i n t ,  w h i c h  c o u l d  b e  e i t h e r  a t  t h e  s o u t h e a s t  o r  
n o r t h w e s t  b o u n d a r y  of t h e  i n s t a l l a t i o n :  t h e  minimum 
a c c e p t a b l e  pressure d e p e n d e d  upon w h i c h  o f  t h e s e  p o i n t s  t h e  
s u c c e s s f u l  c o n t r a c t o r  p l a n n e d  t o  u s e .  The  c o n t r a c t o r  a l s o  
was r e q u i r e d  t o  meet E n v i r o n m e n t a l  P r o t e c t i o n  Agency 
s t a n d a r d s  f o r  d r i n k i n g  water a n d  s p e c i f i c  s t a n d a r d s  f o r  
h a r d n e s s  and  c h l o r i n e  c o n t e n t .  

A c c o r d i n g  t o  t h e  s p e c i f i c a t i o n s ,  e s t i m a t e d  consump- 
t i o n ,  o n c e  t h e  i n s t a l l a t i o n  becomes  f u l l y  o p e r a t i o n a l  i n  
O c t o b e r  1 9 8 5 ,  w i l l  b e  b e t w e e n  1 3 0 , 0 0 0 , 0 0 0  and 1 7 5 , 0 0 0 , 0 0 0  
g a l l o n s  a y e a r :  u n t i l  t h a t  t i m e ,  a p p r o x i m a t e l y  5 p e r c e n t  o f  
t h e  s t a t e d  amoun t  is  t o  b e  used .  The  g o v e r n m e n t ,  however ,  
i s  n e i t h e r  o b l i g a t e d  t o  u s e  n o r  r e s t r i c t e d  t o  t h e s e  q u a n t i -  
t i e s .  

The sample c o n t r a c t  i n d i c a t e d  t h a t  t h e  o n e  to  be 
a w a r d e d  would  r e m a i n  i n  e f f e c t  " u n t i l  t e r m i n a t e d  a t  t h e  
o p t i o n  o f  t h e  g o v e r n m e n t "  w i t h  a t  l e a s t  30 d a y s  w r i t t e n  
n o t i c e .  

On ly  t w o  o f f e r o r s  r e s p o n d e d  t o  t h e  s o l i c i t a t i o n .  
P i k e s  Peak  Water Company, a p r i v a t e l y - o w n e d  u t i l i t y ,  p r o -  
posed a c o n n e c t  c h a r g e  o f  $ 1 , 1 2 9 , 3 7 9  and  a r a t e  o f  $2 .28  
pe r  1 , 0 0 0  g a l l o n s ,  w i t h  a minimum m o n t h l y  c h a r g e  o f  
$ 3 9 , 9 3 9 .  C h e r o k e e  Water and  S a n i t a t i o n  Dis t r ic t ,  a quas i -  
m u n i c i p a l  c o r p o r a t i o n ,  p r o p o s e d  a c o n n e c t  c h a r g e  o f  
$ 3 5 9 , 2 6 6 ,  a r a t e  o f  $2 .17  p e r  1 , 0 0 0  g a l l o n s ,  a n d  a minimum 
m o n t h l y  c h a r g e  of $637.  

I n  May 1 9 8 3 ,  P i k e s  P e a k  l e a r n e d  t h a t  t h e  Corps had 
d e t e r m i n e d  t h a t  b o t h  proposals were t e c h n i c a l l y  a d e q u a t e ,  
b u t  had e l i m i n a t e d  P i k e s  Peak  f rom t h e  c o m p e t i t i o n  w i t h o u t  
d i s c u s s i o n s  b e c a u s e  of i t s  p r o p o s e d  p r i ces .  I n  i t s  p r o t e s t  
t o  our  O f f i c e ,  P i k e s  P e a k  a r g u e s  t h a t  t h i s  a c t i o n  was 
a r b i t r a r y  and  u n r e a s o n a b l e ;  t h e  f i r m  c h a l l e n g e s  b o t h  t h e  
Corps '  e v a l u a t i o n  o f  water r i g h t s  a n d  sources a n d  i t s  cos t  
e v a l u a t i o n .  
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Water R i g h t s  - -  -- a n d  S o u r c e s :  

A. P i k e s  P e a k ' s  P r o L e S :  ------- 
P i k e s  P e a k  a l l e g e s  f i r s t  t h a t  by r e q u e s t i n g  d e t a i l e d  

i n f o r m a t i o n  o n  water r i g h t s  a n d  sources ,  t h e  Corps m i s -  
t a k e n l y  l e d  P i k e s  P e a k  t o  b e l i e v e  t h a t  it would  e v a l u a t e  
a n d  g i v e  c r e d i t  f o r  s u p e r i o r i t y  i n  t h e s e  a r eas ,  r a t h e r  t h a n  
make award  s o l e l y  o n  t h e  b a s i s  o f  p r i ce .  

P i k e s  P e a k  a l s o  a r g u e s  t h a t  i t s  own and  C h e r o k e e ' s  
p r o p o s a l s  c a n n o t  be compared  o r  e v a l u a t e d  on  a n  e q u a l  
b a s i s .  A l t h o u g h  b o t h  o f f e r o r s  w i l l  d r aw g r o u n d w a t e r  f rom 
t h e  Upper B l a c k  S q u i r r e l  C r e e k  B a s i n ,  P i k e s  P e a k  a r g u e s  
t h a t  a c r i t i c a l  d i f f e r e n c e  is t h a t  i t  owns a b s o l u t e  r i g h t s  
t o  t h e  water i t  h a s  o f f e r e d  t o  p r o v i d e ,  w h i l e  C h e r o k e e  
m e r e l y  l eases  water r i g h t s ,  some o f  wh ich  a re  c o n d i t i o n a l  
a n d  c u r r e n t l y  a r e  b e i n g  c h a l l e n g e d  i n  C o l o r a d o  c o u r t s .  

The f i r m  a l l e g e s  t h a t  C h e r o k e e ' s  water r i g h t s  are  
l e g a l l y  i m p e r f e c t  b e c a u s e ,  among o t h e r  t h i n g s ,  i ts  wel l s  
h a v e  n o t  b e e n  p r o p e r l y  d r i l l e d :  water h a s  n o t  b e e n  p u t  t o  
" b e n e f i c i a l  u s e "  w i t h i n  t h e  t i m e  a l l o w e d  by s t a t e  s t a tu t e s ;  
a m o u n t s  h i s t o r i c a l l y  u s e d  a r e  less t h a n  t h o s e  now b e i n g  
c l a i m e d  by C h e r o k e e :  a n d  u s e  f o r  m u n i c i p a l  purposes o u t s i d e  
C i m a r r o n  H i l l s ,  t h e  r e s i d e n t i a l  d i s t r i c t  t h a t  C h e r o k e e  
s e r v e s ,  h a s  n o t  b e e n  a p p r o v e d .  

P i k e s  P e a k  f u r t h e r  a r g u e s  t h a t  t h e r e  was n o  r e a s o n a b l e  
b a s i s  f o r  t h e  Corps' f i n d i n g  t h a t  C h e r o k e e ' s  proposal  was 
t e c h n i c a l l y  a d e q u a t e  b e c a u s e ,  a c c o r d i n g  t o  P i k e s  P e a k ,  
C h e r o k e e ' s  wel l s  a re  l o c a t e d  i n  a n  a rea  o f  d e c l i n i n g  water 
l eve l s .  Assuming t h a t  t h e  A i r  Force i n s t a l l a t i o n ,  when 
o p e r a t i o n a l ,  w i l l  consume a p p r o x i m a t e l y  500 acre f e e t 2  of 
water a y e a r ,  P i k e s  P e a k  es t imates  t h a t  i n  10  y e a r s ,  
C h e r o k e e ' s  t o t a l  a n n u a l  commitment  t o  t h e  A i r  Force and  t o  
i t s  r e s i d e n t i a l  c u s t o m e r s  w i l l  b e  3 , 4 0 0  acre f e e t .  P i k e s  
P e a k  a l l e g e s  t h a t  C h e r o k e e  w i l l  b e  u n a b l e  t o  s u p p l y  t h i s  - - - -  -- 
2An acre f o o t  is  t h e  amoun t  o f  water needed  t o  c o v e r  1 
acre  o f  l a n d  t o  a d e p t h  of 1 f o o t :  t h i s  c o n v e r t s  t o  325 ,900  
g a l l o n s  o f  water .  T h u s ,  500  acre  f e e t  a y e a r  e q u a l s  
1 6 2 , 9 5 0 , 0 0 0  g a l l o n s  o f  water a y e a r .  
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q u a n t i t y  from i ts  e x i s t i n g  wells.  P i k e s  P e a k  f u r t h e r  
a r g u e s  t h a t  i n  times o f  d r o u g h t ,  C h e r o k e e  w i l l  b e  o b l i g e d  
t o  g i v e  f i r s t  p r i o r i t y  t o  i t s  r e s i d e n t i a l  customers. 

I t s  own p r o p o s a l  i s  s u p e r i o r ,  P i k e s  P e a k  c o n t e n d s ,  
b e c a u s e  i t  h a s  a n  a b s o l u t e  r i g h t  t o  pump 850 acre  f e e t  o f  
water  a y e a r  f rom t h e  B l a c k  S q u i r r e l  C r e e k  B a s i n ;  i t s  own 
wel ls  a r e  more f a v o r a b l y  l o c a t e d ,  i n  terms o f  a d e q u a c y  o f  
s u p p l y ;  and  i t  h a s  o f f e r e d  t o  d e d i c a t e  i t s  e n t i r e  o u t p u t  t o  
t h e  A i r  Force i n s t a l l a t i o n ,  s i n c e  c o n t r a c t s  w i t h  m u n i c i -  
p a l i t i e s  n e a r  C o l o r a d o  S p r i n g s  w i l l  e x p i r e  e a r l y  i n  1 9 8 4  
and  w i l l  n o t  b e  r enewed  e x c e p t  f o r  e m e r g e n c y  s e rv i ces ,  
w h i c h  w i l l  be p r o v i d e d  o n  a r ec ip roca l  b a s i s .  

F i n a l l y ,  P i k e s  P e a k  a r g u e s  t h a t  t h e  s t u d i e s  u s e d  by 
t h e  Corps o f  E n g i n e e r s  t o  e v a l u a t e  water r i g h t s  a n d  
sources  were d o n e  i n  t h e  1 9 6 0 s  a n d  t h a t  t h e  most r e c e n t  i s  
d a t e d  1 9 7 4 .  The f i r m  c o n t e n d s  t h a t  t h e  Corps had  a d u t y  t o  
u s e  i n d e p e n d e n t ,  o u t s i d e  c o n s u l t a n t s  t o  e v a l u a t e  proposals  
a n d  t o  r e s o l v e  t h e  complex  l e g a l  a n d  h y d r o l o g i c a l  q u e s t i o n s  
i n v o l v e d  i n  t h i s  p r o c u r e m e n t .  

B. The  C o r D s '  ResDonse:  L -- a. 

The Corps r e s p o n d s  t h a t  i t  is  n o t  c o n c e r n e d  w i t h  whe- 
t h e r  o f f e r o r s '  water r i g h t s  a re  l e a s e d  o r  owned,  a b s o l u t e  
o r  c o n d i t i o n a l .  R a t h e r ,  a c c o r d i n g  to  t h e  Corps,  i t  s i m p l y  
s e e k s  a l o n g - t e r m  s u p p l y  o f  water t h a t  meets t h e  minimum 
s t a n d a r d s  s e t  f o r t h  i n  t h e  water s e r v i c e  s p e c i f i c a t i o n s  a t  
t h e  lowest p o s s i b l e  cos t .  The  Corps s t a t e s  t h a t  t h e  
s o l i c i t a t i o n  d i d  n o t  r e q u i r e - - a n d  was n o t  i n t e n d e d  t o  
r e q u i r e - - 0 f f e r o r s  t o  h o l d  t i t l e  t o  t h e i r  water r i g h t s  o r  t o  
d e d i c a t e  t h e i r  s u p p l y  t o  t h e  g o v e r n m e n t .  C h e r o k e e ' s  leases  
o f  water r i g h t s  a r e  p e r p e t u a l ,  t h e  Corps a d d s ,  m e a n i n g  t h a t  
t h e y  c a n n o t  b e  c a n c e l e d  except by  t h e  lessee ( C h e r o k e e ) ,  so 
i n  t h e  Corps' o p i n i o n  t h e y  are  e q u a l l y  a s  r e l i a b l e  as owned 
w a t e r  r i g h t s .  

W i t h  r e g a r d  t o  t h e  a l l e g e d  l e g a l  d e f i c i e n c i e s  i n  
C h e r o k e e ' s  water r i g h t s ,  t h e  Corps s t a t e s  t h a t  i t  f o u n d  i t  
a n  i m p o s s i b l e  t a s k  t o  sor t  t h r o u g h  water h e a r i n g s  a n d  c o u r t  
d e c r e e s  a n d  i d e n t i f y  t h o s e  p e r t a i n i n g  t o  P i k e s  P e a k  
and  C h e r o k e e .  I t  t h e r e f o r e  d e t e r m i n e d  t h a t  i t  wou ld  requi re  
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o f f e r o r s  t o  f u r n i s h  s u c h  d e c r e e s  a t  t h e  b e g i n n i n g  o f  nego- 
t i a t i o n s ,  w h i c h  C h e r o k e e  h a s  d o n e .  I f  t h e  D e p a r t m e n t  o f  
D e f e n s e  w a i t e d  u n t i l  a l l  d i s p u t e d  r i g h t s  had b e e n  h e a r d  by 
a n  appropr i a t e  c o u r t ,  t h e  Corps c o n t i n u e s ,  i t  would  b e  
u n a b l e  t o  buy wa te r .  

I n  e v a l u a t i n g  t h e  a d e q u a c y  o f  C h e r o k e e ' s  sources o f  
water ,  t h e  Corps s t a t e s ,  i t s  i n - h o u s e  e n g i n e e r s ,  g e o l o -  
g i s t s ,  and  c o n t r a c t  spec ia l i s t s  u s e d  repor t s  by a n d  con-  
s u l t e d  w i t h  o f f i c i a l s  o f  t h e  C o l o r a d o  Ground Water 
Commission and  t h e  U.S. Geological S u r v e y ,  whom i t  r e g a r d e d  
as i n d e p e n d e n t  exper t s .  T h e s e  i n d i v i d u a l s ,  t h e  Corps 
s t a t e s ,  made " e d u c a t e d  guesses'' t h a t  t h e  d e c l i n e  i n  water  
l e v e l s  i n  t h e  B l a c k  S q u i r r e l  C r e e k  B a s i n  h a s  b e e n  h a l t e d  o r  
r e v e r s e d  s i n c e  1 9 7 4  b e c a u s e  pumping  f o r  i r r i g a t i o n  of s o d  
f a r m s  h a s  b e e n  d r a s t i c a l l y  r e d u c e d  and  water management  
t e c h n i q u e s  h a v e  improved .  A g e o l o g i s t  f rom t h e  Omaha 
D i s t r i c t  o f  t h e  Corps who p a r t i c i p a t e d  i n  t h e  e v a l u a t i o n  o f  
proposals  es t imates  t h a t  t h e  a q u i f e r  c u r r e n t l y  is r e c h a r g -  
i n g  i t s e l f  a t  t h e  r a t e  o f  a p p r o x i m a t e l y  7 , 0 0 0  acre  f e e t  of 
wa te r  a y e a r .  T h i s  i s  almost d o u b l e  t h e  3 ,700  acre  f e e t  
t h a t  C h e r o k e e  i t s e l f  p r o j e c t s  w i l l  b e  n e e d e d  a n n u a l l y  to  
s e r v e  b o t h  t h e  A i r  Force and  i t s  d i s t r i c t  when f u l l y  
d e v e l o p e d .  

T o  t h e  e x t e n t  t h a t  P i k e s  P e a k  is q u e s t i o n i n g  i t s  judg-  
m e n t  t h a t  C h e r o k e e  is c a p a b l e  o f  p e r f o r m i n g  t h e  c o n t r a c t ,  
t h e  Corps c i t e s  4 C.F.R. § 2 1 . 3 ( 9 ) ( 4 ) ,  a s  a d d e d  by  48 Fed. 
Reg. 1 9 3 2  ( 1 9 8 3 1 ,  a n d  a r g u e s  t h a t  t h e  matter i s  n o t  r e v i e w -  
a b l e  by  our O f f i c e  u n d e r  o u r  p o l i c y  o f  n o t  q u e s t i o n i n g  
a f f i r m a t i v e  d e t e r m i n a t i o n s  o f  r e s p o n s i b i l i t y .  And a l t h o u g h  
t h e  Corps d i d  n o t  a c t u a l l y  c o n s i d e r  w h e t h e r  P i k e s  P e a k  was 
r e s p o n s i b l e ,  t h e  a g e n c y  impl ies  t h a t  i t  m i g h t  h a v e  f o u n d  
t h e  f i r m  n o n r e s p o n s i b l e  b e c a u s e  s i n c e  May 1982  i t  h a s  been  
o p e r a t i n g  u n d e r  C h a p t e r  11 b a n k r u p t c y  rules a n d  b e c a u s e ,  a t  
t h e  t i m e  o f  e v a l u a t i o n ,  P i k e s  P e a k ' s  a s s e t s  were b e i n g  
a d v e r t i s e d  f o r  sa le .  

C. GAO A n a l y s i s - - W a t e r  Rights - a n d  S o u r c e s :  --- -- -- 
I n  c o n s i d e r i n g  P i k e s  P e a k ' s  a r g u m e n t s  c o n c e r n i n g  

C h e r o k e e ' s  water r i g h t s  a n d  sources, o u r  s t a n d a r d  of r e v i e w  
is n o t  i n d e p e n d e n t l y  t o  d e t e r m i n e  w h i c h  p r o p o s a l  i s  most 
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a d v a n t a g e o u s  t o  t h e  g o v e r n m e n t .  We are  l i m i t e d  i n s t e a d  t o  
c o n s i d e r i n g  w h e t h e r  t h e  Corps' s e l e c t i o n  o f  C h e r o k e e  is 
l e g a l l y  o b j e c t i o n a b l e .  The  J o n a t h a n  C o r p o r a t i o n ,  
B-199407.2,  S e p t e m b e r  23,, 82-2 (?Py 260. For t h e  
f o l l o w i n g  r e a s o n s ,  w e  f i n d  t h a t  i t  is  n o t .  

F i r s t ,  it is  d i f f i c u l t  t o  see how P i k e s  P e a k  was m i s -  
l e d  o r  r e a s o n a b l y  c o u l d  h a v e  b e l i e v e d  t h a t  a n  award  d e c i -  
s i o n  would b e  made o n  t h e  b a s i s  o f  w h e t h e r  water r i g h t s  
were l e a s e d  o r  owned. The  s o l i c i t a t i o n  s t a t e d  t h a t  award  
would  b e  made o n  t h e  b a s i s  o f  "p r i ce  and  o t h e r  f a c t o r s . "  
O u r  O f f i c e  h a s  i n t e r p r e t e d  t h i s  p h r a s e  to  i n c l u d e  f a c t o r s  
i m p l i c i t l y  c o n s i d e r e d  i n  a n y  p r o c u r e m e n t ,  s u c h  a s  t h e  
r e s p o n s i b i l i t y  o f  o f f e r o r s  and  a n y  f a c t o r  p r e s c r i b e d  by 
l a w ,  r e g u l a t i o n ,  o r  t h e  p u b l i c  i n t e r e s t .  CEL-U-DEX 
C o r p o r a t i o n ,  -- B-195012, F e b r u a r y  7 ,  1 9 8 0 ,  80-1 CPD-102. I n  
s h o r t ,  u n d e r  "pr ice  a n d  o t h e r  f a c t o r s , "  award  m u s t  b e  made 
t o  t h e  l o w e s t - p r i c e d ,  r e s p o n s i b l e  o f f e r o r  whose proposal is  
a c c e p t a b l e  u n d e r  t h e  e v a l u a t i o n  f a c t o r s  l i s t e d  i n  t h e  
s o l i c i t a t i o n .  
B-207096.2,  A u g u s t  8 ,  196-3, 83-2 CPD 1 7 5 ;  -- F r e u n d  P r e c i s i o n ,  - -- 
I n c . ,  - B-209785, J a n u a r y  2 4 ,  1 9 8 3 ,  83-1  CPD 83.  

Los A n g e l e s  CommunAQ Collele  --- D i s t r i c t ,  

P i k e s  P e a k  c o r r e c t l y  s t a t e s  t h a t  i n  c o m p e t i t i v e  pro- 
c u r e m e n t s ,  o f f e r o r s  m u s t  b e  t r e a t e d  e q u a l l y  a n d  m u s t  be 
p r o v i d e d  a common b a s i s  f o r  s u b m i s s i o n  o f  proposals.  How- 
e v e r ,  s p e c i f i c a t i o n s  m u s t  b e  c o u c h e d  i n  terms t h a t  w i l l  
p e r m i t  t h e  b r o a d e s t  f i e l d  of c o m p e t i t i o n  w i t h i n  t h e  minimum 
n e e d s  of t h e  g o v e r n m e n t ,  a n d  t h e y  n e e d  n o t  s t a t e  a p r e f e r -  
e n c e ,  f o r  example, f o r  new o r  u s e d  e q u i p m e n t ,  i f  e i t h e r  
w i l l  s a t i s f y  t h e  g o v e r n m e n t ' s  r e q u i r e m e n t s .  A l l  t h a t  is 
r e q u i r e d  i s  t h a t  t h e  r e l a t i v e  d e s i r a b i l i t y  o f  t h e  g o o d s  or 
s e r v i c e s  s o u g h t  b e  l o g i c a l l y  a n d  r e a s o n a b l y  r e l a t e d  t o  o r  
encompassed  by t h e  s t a t e d  e v a l u a t i o n  f a c t o r s .  -- See GTE 
-- A u t o m a t i c  E l ec t r i c ,  I n c . ,  B-209393, S e p t e m b e r  1 9 ,  1 9 8 3 ,  
83-2 CPD 340.  

The  s o l i c i t a t i o n  i n  t h i s  case d i d  n o t  d i f f e r e n t i a t e  
b e t w e e n  l e a s e d  a n d  owned water r i g h t s ,  and  d i d  n o t  s t a t e  a 
p r e f e r e n c e  f o r  e i t h e r  o n e  o r  t h e  o t h e r .  The Corps t h e r e -  
f o r e  c o u l d  n o t  p r o p e r l y  h a v e  g i v e n  P i k e s  Peak  g rea t e r  
e v a l u a t i o n  c r e d i t  b e c a u s e  i t  owned,  r a t h e r  t h a n  l e a s e d ,  i t s  
water r i g h t s .  Because t h e s e  f a c t o r s  were n o t  l i s t e d  i n  t h e  
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s o l i c i t a t i o n  a n d  o f f e r o r s  were n o t  o t h e r w i s e  a d v i s e d  o f  
t hem,  t h e  Corps was r e q u i r e d  t o  t r e a t  P i k e s  P e a k ' s  a n d  
C h e r o k e e ' s  proposals  e q u a l l y  i n  t h i s  r e g a r d .  - S e e  ---I CEL-U-DEX 
C o r p o r a t i o n ,  - -- s u p r a .  
t h a n  t h e  s o l i c i t a t i o n  r e q u i r e d ,  i t  was n o t  t h e  r e s u l t  o f  
a r b i t r a r y  o r  c a p r i c i o u s  g o v e r n m e n t  a c t i o n .  - -  C f .  Condur  
Aerospace C o r p o r a t i o n - - C l a i m  f o r  Proposal P r e p a r a t i o n  
Costs,  B-187349, J u l y  1 4 ,  1977 ,  -77-2 CPD 24 (also i n v o l v i n g  
a n  a l l e g e d l y  m i s l e a d i n g  s o l i c i t a t i o n ) .  

I f  P i k e s  P e a k  o f f e r e d  t o  p r o v i d e  more 

To t h e  e x t e n t  t h a t  P i k e s  Peak is  a r g u i n g  t h a t  t h e  
Corps s h o u l d  have e x p r e s s e d  a p r e f e r e n c e  f o r  owned,  r a the r  
t h a n  l e a s e d  water r i g h t s ,  t h e  f i r m  is  e s s e n t i a l l y  advocat- 
i n g  t h a t  t h e  s p e c i f i c a t i o n s  s h o u l d  be more r e s t r i c t i v e .  A 
p r o t e s t  o n  t h i s  b a s i s ,  f i l e d  a f t e r  t h e  c l o s i n g  da t e  f o r  
r e c e i p t  o f  i n i t i a l  proposals,  is u n t i m e l y . .  4 C.F.R.  
5 21.2 .  I n  a n y  e v e n t ,  o u r  O f f i c e  g e n e r a l l y  d i s m i s s e s  s u c h  
p ro t e s t s ,  s i n c e  u n l i k e  u n d u l y  r e s t r i c t i v e  s p e c i f i c a t i o n s ,  
w h i c h  v i o l a t e  t h e  r e q u i r e m e n t  f o r  f r e e  a n d  o p e n  c o m p e t i t i o n  
i n  f ede ra l  p r o c u r e m e n t ,  s p e c i f i c a t i o n s  t h a t  a l l e g e d l y  are 
n o t  r e s t r i c t i v e  e n o u g h  v i o l a t e  n o  s t a t u t e  o r  r e g u l a t i o n ,  
a n d  t h e i r  u s e  is  n o t  s u b j e c t  t o  l e g a l  o b j e c t i o n .  See - 
D r e x e l  Heritage F u r n i s h i n g s ,  I n c . ,  -- B-213169, December 1 4 ,  
1 9 8 3 ,  83-2 CPD 686 .  

S e c o n d ,  t h e  record i n  t h i s  case,  t o  w h i c h  C h e r o k e e  
a l s o  h a s  c o n t r i b u t e d ,  is rep le te  w i t h  C o l o r a d o  c o u r t  
decrees, h y d r o l o g i c a l  reports,  a n d  maps of t h e  B l a c k  
S q u i r r e l  Creek B a s i n .  I t  r e f l e c t s  a s e r i o u s  d i s a g r e e m e n t  
b e t w e e n  t h e  protester  a n d  t h e  Corps o f  E n g i n e e r s  a s  to  
Cherokee's l e g a l  r i g h t  to  pump t h e  q u a n t i t y  of water t h a t  
w i l l  be n e e d e d  by t h e  A i r  Force i n s t a l l a t i o n  a n d  as  t o  t h e  
a d e q u a c y  a n d  r e l i a b i l i t y  o f  C h e r o k e e ' s  s o u r c e s .  W e  do n o t  
b e l i e v e ,  h o w e v e r ,  t h a t  it s u p p o r t s  a f i n d i n g  t h a t  t h e  
Corps' s e l e c t i o n  of C h e r o k e e  was c l e a r l y  u n r e a s o n a b l e .  

The  l e g a l  q u e s t i o n s  c o n c e r n i n g  C h e r o k e e ' s  water  
r i g h t s ,  s u c h  as  w h e t h e r  t h e y  a r e  c o n d i t i o n a l  o r  a b s o l u t e ,  
how much water C h e r o k e e  may pump, a n d  t h e  u s e s  t o  w h i c h  
t h a t  water may be p u t ,  m u s t  be r e s o l v e d  i n  t h e  appropr i a t e  
s t a t e  c o u r t s .  See Hooper Goode ,  I-nc., B-209830, March 3 0 ,  
1 9 8 3 ,  83-1 C P D  329. The  s i t u a t i o n ,  i n  o u r  o p i n i o n ,  is 
a n a l o g o u s  t o  t h a t  of a c o n t r a c t o r  who is  r e q u i r e d  by a 
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s o l i c i t a t i o n  t o  h a v e  " a l l  n e c e s s a r y  l i c e n s e s . "  I n  s u c h  a 
case ,  t h e  mat ter  is b e t w e e n  t h e  c o n t r a c t o r  and  t h e  s t a t e  o r  
l o c a l  l i c e n s i n g  a u t h o r i t y ,  a n d  t h e  c o n t r a c t i n g  o f f i c e r  n e e d  
n o t  d e t e r m i n e  w h e t h e r  a s p e c i f i c  l i c e n s i n g  r e q u i r e m e n t  h a s  
b e e n  m e t .  
_I I n c . ,  B-209488.2,  May 9 ,  1 9 8 3 ,  83 -1  C P D  487. S i m i l a r l y ,  
w h i l e  t h e  s u c c e s s f u l  c o n t r a c t o r  h e r e  m u s t  comply  w i t h  
C o l o r a d o  s t a t u t e s  i n  t h e  pumping a n d  d i s t r i b u t i o n  o f  water 
t o  t h e  A i r  Force i n s t a l l a t i o n ,  w h e t h e r  and  how i t  does so 
is  n o t  f o r  d e t e r m i n a t i o n  by  t h e  c o n t r a c t i n g  o f f i c e r  o r ,  f o r  
t h a t  matter,  by our  O f f i c e .  

See, ----- f o r  example, --------- Goodhew Ambulance S e r v i c e , -  

O t h e r  q u e s t i o n s  c o n c e r n i n g  C h e r o k e e ' s  water r i g h t s  and  
sources, s u c h  a s  w h e t h e r  water l e v e l s  i n  t h e  B l a c k  S q u i r r e l  
C r e e k  B a s i n  a r e  s t i l l  d e c l i n i n g ,  t h e  e x t e n t  t o  w h i c h  t h e  
a q u i f e r  i s  r e c h a r g i n g  i t s e l f ,  a n d  w h a t  C h e r o k e e ' s  t o t a l  
commi tmen t s  w i l l  b e  1 0  y e a r s  h e n c e ,  when t h e  C i m a r r o n  H i l l s  
r e s i d e n t i a l  d i s t r i c t  is f u l l y  d e v e l o p e d ,  a r e  n o t  s u s c e p t i -  
b l e  t o  a s i n g l e ,  c l e a r l y  co r rec t  a n s w e r ,  a n d  t h e  expe r t s  
whose  o p i n i o n s  h a v e  b e e n  p r e s e n t e d  t o  o u r  O f f i c e  d i s a g r e e  
among t h e m s e l v e s .  T h e s e  q u e s t i o n s  t h e r e f o r e  d o  n o t  p r o v i d e  
a l e g a l  b a s i s  f o r  o b j e c t i o n  t o  t h e  p r o p o s e d  award .  See 
L o g i s t i c a l  S u p p o r t ,  I n c .  e t  a l . ,  B-208722, B - 2 0 8 7 2 2 . 2 7  
A u g u s t  1 2 ,  1 9 g 3 ,  8 3 - 2 C P D  202;- (We d o  n o t  a g r e e  w i t h  t h e  
C o r p s  t h a t  t h e s e  q u e s t i o n s  r e l a t e  o n l y  t o  t h e  c a p a b i l i t y  of 
C h e r o k e e  t o  p e r f o r m  t h e  c o n t r a c t ,  i . e . ,  i t s  r e s p o n s i b i l i t y ,  
s i n c e  h e r e  t h e y  a l s o  h a v e  b e e n  u s e d  t o  d e t e r m i n e  t e c h n i c a l  
a c c e p t a b i l i t y ,  a n  a p p r o p r i a t e  u s e  i n  n e g o t i a t e d  
p r o c u r e m e n t .  
B-208632, J a n u a r y  3 1 , 1 9 8 3 ,  83-1  C P D  9 $ - 7 - -  

- See -. A n d e r s o n  E n q i n e e r i n q  and  T e s t i n g  C o m p m ,  -- 

F i n a l l y ,  w e  a r e  n o t  aware o f  a n y  s t a t u t e  o r  r e g u l a -  
t i o n ,  and  P i k e s  P e a k  h a s  n o t  c i t e d  o n e ,  t h a t  wou ld  requi re  
t h e  u s e  o f  o u t s i d e  c o n s u l t a n t s  i n  a p r o c u r e m e n t  s u c h  a s  
t h i s .  We p r e s u m e  a g e n c y  p e r s o n n e l  a re  w e l l  t r a i n e d ,  compe- 
t e n t ,  and  s e l e c t e d  f o r  t h e i r  e x p e r t i s e  i n  e v a l u a t i n g  p r o -  
posa ls ,  C a d i l l a c  - Gage Company, -.- B-209102, J u l y  1 5 ,  1 9 8 3 ,  
83-2 CPD 9 6 ,  a n d  P i k e s  P e a k  h a s  n o t  r e b u t t e d  t h i s  presump-  
t i o n .  

Cost  E v a l u a t i o n :  -- - 

A .  P i k e s  P e a k ' s  P ro te s t :  
I- -A_-_- - - -- 
P i k e s  P e a k ' s  s e c o n d  major a rea  of p ro tes t  c o n c e r n s  

t h e  Corps '  cos t  e v a l u a t i o n .  I t  a r g u e s  t h a t  t h e  Corps 
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v i o l a t e d  DAR S u p p l e m e n t  N o .  5 by  n o t  e v a l u a t i n g  costs o v e r  
t h e  3 0 - y e a r  estimated l i f e  o f  t h e  A i r  Force i n s t a l l a t i o n .  
P i k e s  P e a k  c o n t e n d s  t h a t  i f  C h e r o k e e  were e v a l u a t e d  o n  t h i s  
b a s i s ,  i t s  p r o p o s e d  p r i ce  wou ld  be h i g h e r  t h a n  P i k e s  P e a k ' s  
b e c a u s e  of s c h e d u l e d  i n c r e a s e s  i n  C h e r o k e e ' s  raw water 
costs .  

P i k e s  Peak p o i n t s  o u t  t h a t  t h e  C i m a r r o n  Deve lopmen t  
C o r p o r a t i o n ,  developer  o f  t h e  r e s i d e n t i a l  d i s t r i c t ,  a c t u -  
a l l y  h o l d s  7/8 o f  t h e  l eases  f o r  water t h a t  C h e r o k e e  is 
o f f e r i n g  t o  s u p p l y  and  c h a r g e s  C h e r o k e e  f o r  a n y  a m o u n t s  
pumped i n  e x c e s s  o f  1 , 0 0 0  acre  f e e t .  Under  a n  a g r e e m e n t  
b e t w e e n  C i m a r r o n  and  C h e r o k e e ,  t h i s  user f e e  i s  a d j u s t e d  
e v e r y  3 y e a r s  a c c o r d i n g  to  t h e  Consumer Pr ice  I n d e x .  
Assuming a 6 p e r c e n t  a n n u a l  i n f l a t i o n  ra te ,  P i k e s  P e a k  h a s  
ca l cu la t ed  t h a t  C h e r o k e e ' s  3 0 - y e a r  cos t s  w i l l  b e  
$ 1 4 , 3 9 9 , 9 3 1 ,  or $ 2 , 1 3 2 , 5 1 2  more t h a n  t h e  $ 1 2 , 2 6 7 , 4 1 9  t h a t  
t h e  Corps h a s  projected f o r  P i k e s  Peak .3  

I n  a d d i t i o n ,  P i k e s  P e a k  c o n t e n d s  t h a t  t h e  Corps' 
d e c i s i o n  to  e l i m i n a t e  i t  f r o m  c o m p e t i t i o n  w i t h o u t  d i s c u s -  
s i o n s  was a r b i t r a r y  and  c a p r i c i o u s .  The  f i r m  a r g u e s  t h a t  
i t s  c o n n e c t  c h a r g e  a n d  minimum m o n t h l y  ra tes  r e f l e c t  t h e  
f a c t  t h a t  i ts  water r i g h t s  a re  owned a n d  wou ld  b e  d e d i c a t e d  
t o  t h e  A i r  Force i n s t a l l a t i o n .  I f  t h e  Corps b e l i e v e d  t h e s e  
were too h i g h ,  P i k e s  Peak a r g u e s ,  t h e r e  was a p o s s i b i l i t y  
o f  n e g o t i a t i n g  them downward. 

E. The Corps' R e s p o n s e :  - _- - 
The Corps r e s p o n d s  t h a t  t h e r e  is  no  s e t  f o r m u l a  f o r  

e v a l u a t i n g  l i f e  cycle  cos t s  i n  u t i l i t y  p r o c u r e m e n t s  because 
d i f f e r e n t  s u p p l i e r s  s t r u c t u r e  t h e i r  proposals i n  d i f f e r e n t  
w a y s ,  d e p e n d i n g  upon s u c h  t h i n g s  as  t h e i r  d i s t a n c e  f rom a 

3 P i k e s  P e a k ' s  f i g u r e s  a re  based o n  C h e r o k e e ' s  h a v i n g  t o  
p a y  C i m a r r o n  a user f e e  o f  $156 p e r  acre  f o o t  f o r  500 acre 
f e e t  o f  water a y e a r ,  w i t h  a n  a d j u s t m e n t  e v e r y  t h i r d  y e a r  
f o r  3 0  y e a r s .  C h e r o k e e ' s  proposal ,  however ,  shows  t h a t  i t s  
c u r r e n t  u s e r  f e e  is $150.28  per  acre  f o o t  and  t h a t  t h e  n e x t  
a d j u s t m e n t  w i l l  b e  i n  S e p t e m b e r  1985 .  
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p r o j e c t  and  t h e i r  w i l l i n g n e s s  t o  accept g o v e r n m e n t  con-  
t r i b u t i o n s  f o r  c o n s t r u c t i o n ,  t o  b e  r e p a i d  by r e d u c e d  ra tes  
o v e r  a s p e c i f i e d  p e r i o d .  A c c o r d i n g  t o  t h e  Corps,  i t s  n o r -  
mal e v a l u a t i o n  me thod ,  w h i c h  i t  f o l l o w e d  h e r e ,  is t o  w e i g h  
a l l  cos t  f a c t o r s  a n d  t o  accept  t h e  o f f e r  t h a t  i s  i n  t h e  
b e s t  i n t e r e s t  o f  t h e  g o v e r n m e n t .  

A l t h o u g h  t h e  Corps d i d  n o t  a c t u a l l y  ca l cu la t e  l i f e  
c y c l e  c o s t s  except  i n  t h e  c o n t e x t  o f  t h e  p r o t e s t ,  i t s  
$ 1 2 , 2 6 7 , 4 1 9  f i g u r e  f o r  P i k e s  P e a k  i n c l u d e s  t h e  c o n n e c t  
c h a r g e  p l u s  t h e  minimum m o n t h l y  c h a r g e  f o r  t h e  e n t i r e  30 
y e a r s .  The  Corps p r o j e c t s  C h e r o k e e ' s  costs  f o r  t h e  same 
p e r i o d  a t  $ 8 , 3 5 3 , 2 7 0  t o  S 9 , 6 0 1 , 4 3 2 ,  d e p e n d i n g  upon t h e  
q u a n t i t y  o f  water u s e d . 4  

P i k e s  P e a k ' s  u s e  o f  a 6 p e r c e n t  i n f l a t i o n  f a c t o r  f o r  
C h e r o k e e ' s  raw water  c o s t s  is w r o n g ,  t h e  Corps a r g u e s ,  
because t h e  a c t u a l  a n n u a l  i n f l a t i o n  r a t e  i n  t h e  C o l o r a d o  
S p r i n g s  area is less t h a n  3 p e r c e n t . 5  M o r e o v e r ,  t h e  
c o n t r a c t i n g  o f f i c e r  s t a t e s ,  i t  is  u n r e a l i s t i c  t o  a s sume  
t h a t  o n l y  C h e r o k e e ' s  c o s t s  w i l l  i n c r e a s e ,  and  a n y  i n f l a t i o n  
f a c t o r  m u s t  b e  a p p l i e d  e q u a l l y  t o  b o t h  proposals .  

The  Corps f u r t h e r  c o n t e n d s  t h a t  P i k e s  P e a k ' s  c a l c u l a -  
t i o n s  s h o u l d  n o t  h a v e  b e e n  b a s e d  o n  u s e  of 500 acre f e e t  o f  
water a y e a r ,  s i n c e  t h e  A i r  Force i n s t a l l a t i o n  w i l l  consume 
o n l y  1 0 0  acre f e e t  t h e  f i r s t  y e a r  a n d  4 0 1  acre  f e e t  i n  e a c h  
o f  t h e  f o l l o w i n g  y e a r s .  A c c o r d i n g  to  t h e  C o r p s ,  
C h e r o k e e ' s  3 0 - y e a r  l i f e  c y c l e  cos t s ,  i n c l u d i n g  a 6 p e r c e n t  
i n f l a t i o n  f a c t o r ,  w i l l  b e  $ 1 1 , 1 2 8 , 3 4 1 ,  o r  $ 1 , 1 3 8 , 9 8 8  l e s s  

- - - - - - -  

4The Corps' f i g u r e  f o r  P i k e s  P e a k  assumes t h a t  no  more 
t h a n  t h e  q u a n t i t y  c o v e r e d  by t h e  minimum m o n t h l y  c h a r g e ,  or 
1 6 2 , 8 4 0 , 0 0 0  g a l l o n s ,  w i l l  b e  u s e d .  The  h i g h e s t  d o l l a r  
f i g u r e  f o r  C h e r o k e e  appears t o  b e  b a s e d  o n  t h e  u s e  o f  
1 5 0 , 0 0 0 , 0 0 0  g a l l o n s  a y e a r ,  r a t h e r  t h a n  t h e  h i g h  o f  
1 7 5 , 0 0 0 , 0 0 0  g a l l o n s  s p e c i f i e d  i n  t h e  s o l i c i t a t i o n .  

t)Corps h e r e  f a i l s  t o  r e c o g n i z e  t h a t  t h e  Consumer P r i c e  
I n d e x  is  a n a t i o n a l ,  n o t  a l o c a l ,  i n d e x .  

- 1 2  - 



B-211984 

t h a n  P i k e s  P e a k ' s .  The Corps c o n c l u d e s  t h a t  e v e n  i f  i t  had 
e v a l u a t e d  l i f e  c y c l e  costs, Cherokee  would be t h e  
l o w e s t - p r i c e d ,  r e s p o n s i b l e  o f f e r o r .  

Peak ,  t h e  Corps s t a t e s  t h a t  t h e r e  a p p e a r e d  t o  be l i t t l e  o r  
no  room f o r  p r i c e  n e g o t i a t i o n ,  s i n c e  documents  i n c l u d e d  
w i t h  P i k e s  P e a k ' s  p r o p o s a l  i n d i c a t e d  t h a t  t h e  l a r g e  i n s u r -  
a n c e  company t h a t  h o l d s  a f i r s t  mor tgage  on a l l  t h e  f i r m ' s  
r ea l  and p e r s o n a l  p r o p e r t y  o f f e r e d  to  f i n a n c e  t h e  new 
c o n s t r u c t i o n  t h a t  P i k e s  Peak would need to  s e r v e  t h e  A i r  
Force i n s t a l l a t i o n  o n l y  i f  P i k e s  Peak c o u l d  o b t a i n  a 
c o n t r a c t  a t  t h e  pr ices  s e t  f o r t h  i n  i t s  proposal. The 
Corps  t h e r e f o r e  d e t e r m i n e d  t h a t  P i k e s  Peak had no reason-  
ab le  chance  f o r  award, j u s t i f y i n g  i t s  e l i m i n a t i o n  from t h e  
compe t i t i v e  r ange .  

A s  f o r  i t s  d e c i s i o n  n o t  to  h o l d  d i s c u s s i o n s  w i t h  P i k e s  

C. A GAO Ana lys i s - -Cos t  - -- E v a l u a t i o n :  

I n  our  o p i n i o n ,  t h e  cos t  compar i son  made by t h e  Corps 
was n o t  i n  accord w i t h  DAR Supplement  N o .  5, which  r e q u i r e s  
c o n s i d e r a t i o n  o f  t h e  " t o t a l  cos t  to  t h e  government  f o r  
es t imated  q u a n t i t i e s  ( i n c l u d i n g  known changes  i n  q u a n t i t y )  
o v e r  t h e  a n t i c i p a t e d  p e r i o d  o f  s e r v i c e  se t  f o r t h  i n  t h e  
r e q u e s t  f o r  proposals." Here, t h e  Corps looked  a t  proposed 
p r i c e s  o n l y  f o r  t h e  f i r s t  y e a r  i n  which t h e  A i r  Force 
i n s  t a l l a t  i o n  w i l l  be f u l l y  o p e r a t i o n a l .  

Mean ingfu l  f u t u r e  c o m p e t i t i o n  h e r e  a p p e a r s  u n l i k e l y ,  
s i n c e  t h e  s u c c e s s f u l  c o n t r a c t o r  w i l l  be r e q u i r e d  t o  con- 
s t r u c t  and m a i n t a i n  a p i p e l i n e  from i ts  own source o f  water 
t o  t h e  A i r  Force i n s t a l l a t i o n ,  and any  new c o n t r a c t o r  wou ld  
be r e q u i r e d  t o  c o n s t r u c t  and m a i n t a i n  a new p i p e l i n e .  W e  
t h e r e f o r e  b e l i e v e  t h e  Corps s h o u l d  have  e v a l u a t e d  costs 
o v e r  t h e  estimated l i f e  o f  t h e  A i r  Force i n s t a l l a t i o n ,  or 
30 y e a r s ,  and s h o u l d  have  i n c l u d e d  appropr ia te  l a n g u a g e  i n  
t h e  s o l i c i t a t i o n  i n d i c a t i n g  how t h e s e  costs would be 
measured.  W e  are  n o t  p e r s u a d e d  t h a t  d i f f i c u l t i e s  i n  
compar ing  c o n n e c t  c h a r g e s ,  p r o p o s e d  r e b a t e s  f o r  s u c h  
c h a r g e s ,  i f  o f f e r e d ,  and t h e  l i k e  would p r e v e n t  e v a l u a t i o n  
on t h i s  basis .  

A s  f o r  i n f l a t i o n ,  C h e r o k e e ' s  proposal c o n f i r m s  t h e  
f a c t  t h a t  i t s  raw water costs  a re  subjec t  to a d j u s t m e n t  
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e v e r y  3 y e a r s  i n  p r o p o r t i o n  t o  c h a n g e s  i n  t h e  Consumer 
P r i ce  I n d e x .  T h e r e  is n o t h i n g  i n  P i k e s  P e a k ' s  proposal,  
however ,  t h a t  i n d i c a t e s  t h a t  i t s  pr ices  w i l l  r e m a i n  f i x e d  
o v e r  t h e  term o f  t h e  c o n t r a c t .  N e i t h e r  f i r m ' s  r a t e s  are  
s u b j e c t  t o  r e g u l a t i o n  by a p u b l i c  u t i l i t y  c o m m i s s i o n  o r  
o t h e r  i n d e p e n d e n t  r e g u l a t o r y  b o d y ,  a n d  u n d e r  S u p p l e m e n t  
N o .  5 ,  w i t h  " r e a s o n a b l e  cause ,"  r a t e s  may b e  r e n e g o t i a t e d  
a t  t h e  r e q u e s t  o f  e i t h e r  p a r t y  to  a u t i l i t y  c o n t r a c t .  - See 
DAR S5-203.2.  I t  t h e r e f o r e  appears  t h a t  P i k e s  P e a k ' s  ra tes  
a l s o  may be i n c r e a s e d  d u r i n g  t h e  term o f  t h e  c o n t r a c t ,  e v e n  
i f  i t s  raw water cos t s  do  n o t  c h a n g e .  I t  wou ld  b e  specula- 
t i v e  t o  assume f o r  e v a l u a t i o n  purposes t h a t  C h e r o k e e ' s  
ra tes  w i l l  i n c r e a s e  and  P i k e s  P e a k ' s  w i l l  r e m a i n  f i x e d ,  a n d  
i n  a n y  e v e n t ,  s i n c e  a n  i n t e n t  t o  i n c l u d e  a n  i n f l a t i o n  
f a c t o r  was n o t  i n d i c a t e d  i n  t h e  s o l i c i t a t i o n ,  o n e  c a n n o t  
now be used f o r  e v a l u a t i o n  purposes.  CEL-U-DEX Corpora- 
t i o n ,  supra. 

however ,  b e c a u s e  t h e  s o l i c i t a t i o n  d i d  n o t  i n d i c a t e  a s i n g l e  
estimated q u a n t i t y  o f  water t h a t  would  b e  u s e d  f o r  e v a l u a -  
t i o n  purposes,  b u t  r a t h e r  s p e c i f i e d  a r a n g e  o f  f r o m  
1 3 0 , 0 0 0 , 0 0 0  t o  1 7 5 , 0 0 0 , 0 0 0  g a l l o n s  a y e a r .  T h e  d i s c r e p a n -  
c i e s  b e t w e e n  t h e  3 0 - y e a r  cos t s  projected by  P i k e s  P e a k  and  
by t h e  Corps are a t t r i b u t a b l e  i n  p a r t  t o  t h e i r  u s e  of d i f -  
f e r e n t  q u a n t i t i e s  a n d ,  i n  some b u t  n o t  a l l  cases, t h e i r  
a t t empt s  t o  c o n v e r t  t h e s e  q u a n t i t i e s  t o  acre f e e t ,  a 
measure t h a t  was n o t  u s e d  a t  a l l  i n  t h e  s o l i c i t a t i o n .  

L i f e  c y c l e  cos t s  c a n n o t  be a c c u r a t e l y  p r o j e c t e d  now, 

I n  t h e  a b s e n c e  o f  a n  e v a l u a t i o n  f o r m u l a ,  w e  h a v e  n o t  
a t t e m p t e d  to  c a l c u l a t e  l i f e  c y c l e  cos t s  f o r  e i t h e r  o f f e r o r  
o u r s e l v e s ,  b u t  w e  c a n n o t  c o n c l u d e  t h a t  P i k e s  P e a k  had  a 
r e a s o n a b l e  c h a n c e  f o r  award, s i n c e  i t  appears  t h a t  u n d e r  
almost a n y  e v a l u a t i o n  f o r m u l a  i t  would  h a v e  b e e n  t h e  
h i g h e s t - p r i c e d  o f f e r o r .  T h e r e  is a n e a r l y  $800 ,000  
d i f f e r e n c e  i n  c o n n e c t  c h a r g e s  b e t w e e n  P i k e s  Peak and  
Cherokee ,  a n d  a n e a r l y  $ 4 0 , 0 0 0  d i f f e r e n c e  i n  each m o n t h ' s  
minimum c h a r g e s .  I n  a d d i t i o n ,  P i k e s  P e a k ' s  p r o p o s e d  ra te  
pe r  1 , 0 0 0  g a l l o n s  is 11 c e n t s  h i g h e r  t h a n  C h e r o k e e ' s .  

We t h e r e f o r e  f i n d  t h a t  t h e  Corps' e x c l u s i o n  o f  P i k e s  
Peak f r o m  t h e  c o m p e t i t i v e  r a n g e ,  w i t h o u t  d i s c u s s i o n s ,  
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is  n o t  l e g a l l y  o b j e c t i o n a b l e .  S e e  I n f o r m a t i c s  General 
C o r p o r a t i o n ,  B-210709, J u n e  3 0 , 1 9 8 3 ,  83-2 CPD 47. 
Corps had  c o n d u c t e d  d i s c u s s i o n s  w i t h  b o t h  o f f e r o r s ,  i t  
wou ld  h a v e  S e e n  ab le  t o  c l a r i f y ,  f o r  example, w h e t h e r  P i k e s  
P e a k  a c t u a l l y  i n t e n d e d  to  a p p l y  i t s  minimum m o n t h l y  c h a r g e  
d u r i n g  t h e  2 1  m o n t h s  ( f r o m  J a n u a r y  1984  t h r o u g h  S e p t e m b e r  
1 9 8 5 )  when e s t i m a t e d  usage would  b e  o n l y  5 p e r c e n t  of t h a t  
s p e c i f i e d  f o r  t h e  p e r i o d  a f t e r  t h e  A i r  F o r c e  i n s t a l l a t i o n  
becomes  o p e r a t i o n a l .  However ,  s i n c e  t h e  s o l i c i t a t i o n  
s t a t e d  t h a t  d i s c u s s i o n s  would  b e  h e l d  " i f  n e c e s s a r y , "  P i k e s  
P e a k  had  n o t i c e  t h a t  t h e  Corps m i g h t  make award  o n  t h e  
b a s i s  of i n i t i a l  proposals,  a n d  i f  i t  d i d  n o t  i n t e n d  t o  
a p p l y  t h i s  minimum c h a r g e ,  i t  s h o u l d  h a v e  s a i d  so. 

I f  t h e  

I n  summary, b e c a u s e  t h e  d e f i c i e n c i e s  i n  t h e  Corps '  
s o l i c i t a t i o n  a n d  cos t  e v a l u a t i o n  p r o c e d u r e s  d i d  n o t  d e n y  
P i k e s  P e a k  a n  a w a r d  to  w h i c h  i t  was o t h e r w i s e  e n t i t l e d ,  w e  
d e n y  t h e  p r o t e s t .  _L_ S e e  L i n q t e c , ~  I n c o r p o r a t e d ,  B-208777, 
A u g u s t  3 0 ,  1 9 8 3 ,  83-2 CPD 279. 

Acting Comptroller G e n e r a l  
o f  t h e  U n i t e d  S t a t e s  
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